SEBASTIAN RIVER DRATNAGE DISTRICT

10

INDIAN RIVER COUNTY . BEASEMENT
. * Dated: June 19, 1943
Filed: July &, 1940
Deed Book: 36 page 232
Indian River County, Records

GIVE, GRANT AND CONVEY UNTO THE SAID GRANTEE

An easement upon and over the East 50 feet of the right of way of

thet portion of Iateral C. Canal of Sebastian River Drainage District
extending frem the South boundery lines of Sections 11 and 12 in

Township 32 South, Range 38 East, Indian River County, Florida; the

sald Iateral C canal being shown upon the Plen of Reclemation of Scbestisn
River Drainage District filed in the office of the Clexrk of the Circuit Caurt
of Indian River County, Floride,

The conditions end purposes of the Easement hereiwth granted beirng that the propzrty
upon and over vinich ceid Easement 1s herevith granted shall be used end mainteined by

Grantece soil.@y as & public highwey end county road.

The Grantee shall use and maintzin said right of wey in a2 manner which shall nct te
detrimental to the use of sald Later2l Cenal for drainage puwrposes and which shell
not interfere with the purposes of szid Distriet or with the cleaning end wiintenance
of eaid canal by sald District.

All ripghts acquired by the Grentee or by the generazl public in znd to said right or
vay by the maintenance - and use thereol shall be conditioned upon snd subject to the
yrovisions eI this Eecsement and this Basement shall be subject to temmanavion by the
Grantor ugon twelve wmonths notice in writing to the Crantee in the event that the
right of vay herewith granted shall beccoe necessary for exclusive use by Grentor in
rroviding drainage in sa2id drainage disirict and carrying out the pruposes of said
district. '

Signed: SERASTIAN RIVER DRATKRACE DISTRICT BY: its president J. M. Barmes
and its secretary J. A, Haras,
Corporate seal:

Acknowledged in Indian River County, Florida on June 19, 1943, by Sebastian River

Drainage Idastrict, by its president and Sscretary J. M. Fernes end J. A. Merms
before & Notary Public “rAth seal whose commission expires September 8, 1gh6,
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Prepared by, Record & Return to:
1631764

SAMUEL A. BLOCK, ESQ. THIS COCUMENY HAS BEEN RECORDED
IN THE PUBLIC RECORDS OF

3339 Cardinal Dr., Suite 200
Vero Beach, FI. 32963 ggﬁ:’ﬁgeiggg;v ;Lagm of 4
2004 AL 09:06 AN,
T .50 SEBASTIAN RIVER WATER CONTROL DISTRICH
{(j,ﬁf 12t JEFFRTEY K BARTON, LERK OF
COUR

A RESOLUTION RELATING TO LEGAL ACCESS TO PRIVA'TE LANDS
OVER SEBASTIAN RIVER WATER CONTROL DISTRICT
"DISTRICT” RIGHTS-OF-WAY

-

WHEREAS, the Board of Supervisors of the SEBASTIAN RIVER WATER CONTROL
DISTRICT (the “District™), recites the following facts and determinations based thereon:

I The District was crecated and organized in January 6, 1927(Chancery Order Book 2, page
401, Public Record Indian River County); amended to reduce boundaries 1o current boundary
himits (Chancery Order Book 9, page 371, dated October 24, 1939)( order approving report of
Commussioners, dated August 8, 1940). The District continues in existence pursuant to the
General Drainage Laws of Florida, Chapter 298, Florida Statutes; its primary boundaries include 3
significant land mass within Indian River County, Florida (the “County™), and its works
comprehend many miles of rights-of-way composed of excavated canals and adjoining,
maintenance berms, some of which lic adjacent to dedicated public roads, physically separating

such roads from the private lands they serve.

2 The District was, and is, organized as a quasi-public, special benefit taxing district fo1 the
singular purpose of providing drainage, to lands within the District boundaries; it is not required
by law 10 construct or maintain within its rights of way a system of roads &nd related facilities,
including bridges or culvert crossings, for the purpose of providing access to the lands withiu its
boundaries, bul it may permit landowners and County to do so under circumstances assuring no
prejudice will result to the District in meeting its singular purpose through full utilization and

maintenance of its right-of-way assets and related facilities.

3 In keeping with policy c0nsis:1ently applied by the District since its creation which favors
non-conflicting utilization of necessary portions of its rights-of-way by affected Jlandowners and,
where of general benefit, the public acting by and thwough the County, the District has extended
over the years, permission to landowners and County for the maintenance of roads and bridge wd
culvert crossings over and upon portions ot its rights-of-way in order to provide public and
private access to lands within the District. This permission, where express, have been both
revocable and trrevocable in form. Infrequently, legal easements have been granted by the District
1o the County, Utility Companies and others aver portions of rights-of-way

4 Pursuant to permits, both formal and informal, roads have been improved and maintained
over the years within or upon District rights of way at both public and private expense. lLikewisc,
bridges and culverts have been installed and maintained providing crossing access to lands
separated by canal excavations from publicly dedicated roads or from so-called “berm™ roads

S Over the past years, significant development and urbanization of fands within and adjacent
1o the boundaries of the District has occurred and are projected to continue into the future  Qver
the same period, land values within and adjacent to the District's boundarics have increased
several fold Hath of these phenomena have resulted in the application to District lunds of mone



stringent standards of review by land title exarniners and title insurance underwriters, many
unfamiliar with local physical and historic conditions, which standards relate to the concept of
availability of legal access to lands as 8 necessary incident to the marketability of their titles  With
an wncrcasing degree of frequency, the titles to lands within and adjacent to the District’s
boundaries are being found to have a greater potential {0 be unmarketable and rejected for sale or
as mortgage security because they are served by roads and/or culvert or bridge crossings over or
vpon District rights-of-way for which there is no evidence appearing among the public records of
the County granting irrevocable permission for the continued maintenance and use of such
facilities providing access. This condition has been further aggravated by the State of Florida,
Department of Insurance that has amended Florida Adnunistrative Regulation 4-21 003, effective
Ttine 25, 1986, requiring all Flonda land titles to be insured as “marketable”, as opposed 10 the
lesser standard of insurance formerly prevaling of “insurable”.

6 The District has also benefitted from the development and enhancements to a Basin Model
as iitially developed by the St. Johns River Weter Management District. The Basin Model
provides the District with decision-making criteria to berter assess and determine the overall
District water management needs from a water quality, water quantity and flood control
positien. The basin model complements the District’s permit process through the potential
inclusion of provisions and stipulations to permit requirements, governing activities within the
District's jurisdiction. The Basin Model also provides guidance, planning and needs analysis as to
any applicable modifications, relative to the works of the District( to include but not be limited (0
the Laterals; Sub-Laterals; Rights-of-Way) with the goal to best serve the needs of the District,

which shall remain paramount at all times

7 The District, acting by and through its duly elected and authorized Supervisors, has
detennined that public good would be served by spreading upon the public records of County Uus
Resclution granting, affirming and confirming, reiroactively and irrevocably, permits for the
continued use and maintenance of roads and other access facilities, including bndge and culvers
crossings, lacated within District nghts-of-way, subject, however, ta the paramannt fghts of
Pistrict as hereinafier delineated and described.

NOW, THEREFORE, BE 1T RESOLVED by the Board of Supemsors of the SEBASTIAN
RIVER WATER CONTROL DISTRICT, at its regular meeting &s follows.

A IRREVOCABLE GRANT. Disirict hereby gives, grants, affirms or confirms, as may be
most appropriate, to County or to affected and benefitted owners of Jands within District
boundaries, and as an appurtenance to such fands, an irrevocable permit (subject to the limitations
hereinafier set forth), for the continues use and maintenance of installed facilities, whether roads
or canal crossings (bridge or culvert), providing convenient ingress and egress, both pedestrian
and vehicular, to such lands, which facilities are, or have been, herctofore Jocated within or upon
Dustrict rights-of-way with the knowledge of District as evidenced by express permits o5 as may
be inferred from the continuous existence and use of such facilities, or any of them, for a periad of

seven years preceding the date of this Resolution




B ABANDONMENT, ETC, OF FACILITY. The irrevocable nature of any grant or
affirmation of permit evidenced by this Resolution shall terminate as to any abandoned, destroyed,
or substantially damaged facility, provided, however, that District egrees irrevocably to issue a
replacement permit in recordable form to those served by any destroyed or substantially damaged
faciiity allowing its replacement or restoration, at no expense to District, at the same location or
at a new location s designated by District, provided such new location furnishes like utility to the
benefitted Jands, and provided, further, that the restoration shall be accomplished pursuant to
plans and specifications approved by District as evidenced by its recordable permit,

C. LIMITATIONS UPON IRREVOCABLE GRANT. The grant by District embodied in
Item A Above shall be limited by, and subject 1o, the following:

(1) The primary and paramount right of District to conduct its operations and maintenance
related to surface water management within and upon its rights-of-way to include the depositing
thereon of spoil material and other debris excavated ffom canals &s a part of routine maintenance
within rights-of-way. The paramount right to deposit material and debris upon rights-of-way
likewise extends to those rights-of-way upon, or within, which there s & maintained by County or
by affected owners a roadway, In the event canal cleaniog is calculated to result in teroporary
interruption or destruction of road utility, District will endeavor to give advance notice of its
maintenance schedule to those maintaining and/or using such roads to permit them, at their
expense, to have equipment and contractors immediately available to restore the road to its

former utility followiog cans) ¢leaning,

(2) The District reserves the right to direct replacement of crossing facilities and to establish
and spceify criteria for such replacement or for malntenance of roads or crossing facilitics in order
to prevent the same from interfering with the surface water management responsibilities of
District or from impairing the hydraulic and hydrologic capacity of existing or planned canal
excavations. Failure of required replacement or maintenance of a facility may result in suspension
or cancellation of the permit evidenced by this Resolution for such facility, such right of
suspension or cancellation being expressly reserved to District hereby. -

(3) The rights reserved to District by this Item C, sub-parts (1) and (2) above, arc solely for
the protection of District in fulfilling its singular purpose as hereln described, and, in any exercise
thereof, no responsibility is assumed by District for the functional utility, sefety or soundness of

any permitted facility.

D. APPLICATION. The grants or confirmations of permits evidenced by this Resolution
shall have no prospective application. All access facilities, whether roads, canal crossings, or
other, hereafter to be constructed or located upon District rights-of-way must be approved by
District and constructed to its approved plans and specifications, all as will be more fully
evidenced by an irreyocable permit in recordable form, executed in the name of District by the
President of its Board of Supervisors or by its designated Administer, The form of permit shall
delineate and describe the parcel or parcels of land within District boundaries
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intended to be benefitted or served by the facility and o which such facility shall be deemed

appurtenant  The Irrevocable Permit shall be in form and content established by District from

ume o time

This Resolution and the permits granted and confirmed hereby pertain exclusively to (acilities
pruviding access to lands and are intended to support findings in appropriate cases that jegal
access is afforded lands wathin, or adjacent to, Distnct boundaries  The benefits hereof shall not
be deemed to extend to any facilities intended solely for water control, transpon or use

[ RELEASE, INDEMNITY AND HOLD HARMIESS. Acceptance of benefits accorded
by the pernuts granted or confirmed hereby, which acceptance shall be evidenced by the continued
use of the subject facilities providing access to lands by County or by private owners, their guests
or mvitees, shall evidence the agreement County (subject, however, to the limitations upon the
waiver of sovereign immunity in tort actions provided by Section 768 28, Florida Statutes (2003
or by such owners, ag their interests may appear, that Distnict is released by them, or that they wall
indemnify and hold harmless District from, any and all claims related to such facilities or their use
for personal injury or property damage, including cost of litigation, counsel fees attendarit
thereon. and damage to facilities caused by District as a result of its paraimount maintenance

aciivities

I EFFECTIVE DATE  This Resolution, and the benefits granted or confirmed by same,

shall have retreactive application from _ Mareh 3 2004
PASSED AND DULY ADOPTED this _3rd dayof  Maych __, 2004

SEBASTIAN RIVER WATER CONTROL 1218 TRICT

BY: /A@m /JM _eknpman

thaimmn, Beard of Supervisors

ATTEST" /fé“-‘/“‘“‘(& « 0 A :_é"f/

Secretary

Approved as w Form:
=t LéA
['strict Counsel
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